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DI RECT PURCHASI NG AGREEMENT –  [ I nsert Territory]

Agreement No.:  ______________________________ 

Effective Date:  _______________________________ 

This Direct Purchasing Agreement (“DPA”) governs Your purchase of 
Products and/ or Services from HDS. The online terms and conditions at 
http: / / www.hds.com/corporate/ legal/ index.html (“Online Terms”) contain 
information about HDS’ warranty and maintenance terms and software 
license terms form part of this DPA and are incorporated by reference. 

TERMS AND CONDI TI ONS: 

1 . 

1 .1  Ordering Process 

ORDERI NG DELI VERY AND I NSTALLATI ON 

When You send HDS an Order, HDS m ay accept  it  by sending You an 
Order Confirm at ion, shipping the Product  or start ing the Services. 
Each Order, the Order Confirm at ion ( if any)  and this DPA form  a 
separate agreement  between HDS and You. For an Order to be valid, it  
m ust  refer to this DPA. Term s and condit ions in or on the back of Your 
Order or any other documents that  You give to HDS will not  form  part  
of the agreem ent . Any changes to Your Order are subject  to HDS’ 
acceptance and Your payment  of an addit ional processing fee. You 
m ay not  cancel any Orders.  

1 .2  Product  Delivery 

HDS will use reasonable efforts to m eet  agreed est im ated delivery 
dates, however est im ated delivery dates are com municated for 
inform at ion purposes only and HDS will not  be liable for any late 
delivery. You agree that , where possible, HDS m ay m ake part ial 
deliveries and send You a part ial invoice. Delivery will be EX WORKS 
(as defined in I ncoTerm s 2000)  HDS’ Product  dist r ibut ion center or 
other HDS designated address. You are responsible for loss or damage 
to the Products, once delivered, and must  pay all subsequent  shipping 
and insurance charges. HDS will retain all t it le to the Equipment  
ordered unt il You have paid HDS in full.  HDS always retains ownership 
to any Software and tangible m edia in which it  is contained. You m ust  
not  do anything that  affects HDS’ ownership. 

1 .3  Product  I nstallat ion 

Unless agreed otherwise, the Products will be installed by HDS or HDS’ 
authorised service provider at  the installat ion site specified in the 
Order. You will prepare the installat ion environm ent  at  Your cost  
according to HDS’ requirements.  

2 . 

2 .1  Product  W arranty 

W ARRANTI ES 

Subject  to sect ion 2.3, HDS warrants to You that , during the Warranty 
Period, Products will funct ion in accordance with the Published 
Specificat ions. To m ake a valid warranty claim , You m ust  submit  a 
claim  to HDS under the procedures set  out  in the Online Terms.  

2 .2  Service W arranty 

HDS warrants to You that  the Services will be provided in a 
workm anlike m anner in accordance with generally accepted indust ry 
standards.  

2 .3  W arranty Exclusions 

The provision of any Warranty and Maintenance Services are subject  
to HDS’ standard warranty and maintenance condit ions and exclusions 
set  out  in the Online Term s. EXCEPT AS SPECI FI ED I N  THE DPA, 

I NCLUDI NG THE ONLI NE TERMS, ALL EXPRESS OR I MPLI ED 

CONDI TI ONS, REPRESENTATI ONS AND W ARRANTI ES, 

I NCLUDI NG ANY I MPLI ED W ARRANTI ES OR CONDI TI ON OF 

MERCHANTABI LI TY, SATI SFACTORY QUALI TY, OR FI TNESS FOR 

A PARTI CULAR PURPOSE AND NON- I NFRI NGEMENT ARE 

EXCLUDED TO THE MAXI MUM EXTENT PERMI TTED BY LAW . HDS 

DOES NOT W ARRANT THAT ANY PRODUCT OR SERVI CE W I LL 

OPERATE UNI NTERRUPTED OR ERROR FREE. 

3 . 

3 .1  Support  Services  

SERVI CES 

After the end of the Warranty Period, You will receive Maintenance and 
Support  Services during the I nit ial Services Period, provided that  You 
have purchased and paid for those services in full.  HDS will 
autom at ically renew these Maintenance and Support  Services for 
successive Renewal Service Periods, unless You write to HDS at  least  
90 days before the then-current  period expires and tell HDS to stop. 
HDS will provide You with Maintenance and Support  Services in 
accordance with the m aintenance sect ion of the Online Term s.  

 

 

3 .2  Professional Services 

HDS will provide You with Professional Services under a separate 
Statement  of Work that  incorporates the term s of the DPA. The 
Statement  of Work sets out  any other term s that  relate to the 
Professional Services. 

3 .3   Co- operat ion 

To assist  HDS in providing You Services, You m ust  provide prom pt  
access to Your prem ises, com puter equipment  ( including rem ote 
access) , adequate working space, facilit ies, personnel, inform at ion or 
m aterials that  HDS m ay reasonably require.  

4. 

4 .1  Fees and Paym ent  

FI NANCI AL TERMS 

HDS will invoice You upon shipm ent  for any Products and as set  forth in 
the applicable Order or Statem ent  of Work (SOW) for any Services. You 
will pay HDS the fees and charges for the supply of Products and 
Services set  out  in HDS’ invoice within 30 days from  the invoice date. 
HDS m ay charge You interest  or suspend delivery of all or any Services 
if paym ents are overdue. I nvoiced am ounts payable under this DPA are 
expressed exclusive of all Taxes. You will pay any Taxes arising from 
the t ransact ion under this DPA, whether or not  these taxes are included 
in HDS’ invoices. 

4 .2  Maintenance and Support  Renew als 

The fees for Maintenance and Support  Services will be payable from  the 
date set  out  in HDS’ invoice or, if no such date is specified, from  the 
date of delivery of the Products in quest ion. The quotat ion of renewal 
fees does not  obligate You to renew Maintenance and Support  Services.  

5.     

5 .1  Ow nership and Licenses 

I NTELLECTUAL PROPERTY 

HDS and its licensors own all copyright , t radem arks, designs, patents, 
circuit  layout  r ights, know-how, t rade secrets, t rade, business or 
com pany nam es, dom ain names and related regist rat ion rights and all 
other intellectual property r ights in all item s and m aterials that  HDS 
provides to You or otherwise creates pursuant  to this DPA, and their 
m odificat ions ( “Hitachi I P” ) .  You only get  license rights in Software, 
Work Product  and any other Hitachi I P as expressly stated in this DPA, 
including the Online Terms. You m ust  not  do anything to jeopardize 
HDS’ or its licensors’ r ights in the Hitachi IP including to ( i)  copy, 
m odify, reverse engineer (except  to the extent  such rest rict ions are 
prohibited by applicable law) , t ransfer or sublicense any Hitachi IP 
(except  as allowed by Your license or as HDS agrees in writ ing) ;  ( ii)  
register or at tempt  to register any com pet ing intellectual property r ights 
to the Hitachi IP;  ( iii)  delete or tam per with any proprietary not ices on 
or in the Hitachi I P, ( iv)  take or use any act ion that  dim inishes the value 
of any t radem arks included in the Hitachi I P;  or (v)  use the Products in 
violat ion of applicable law. 

5 .2  Softw are License Grant  

Subject  to the term s of this DPA and the applicable licensing provisions 
contained in the Online Term s, HDS grants You a personal, non-
exclusive, non- t ransferable (except  in connect ion with the t ransfer of 
Equipm ent  as perm it ted by this DPA including the Online Term s)  license 
to Use the Software to operate the Equipm ent  in accordance with its 
Published Specificat ions solely for Your internal business purposes. 

5 .3  I ntellectual Property Claim s 

Subject  to sect ion 5.1 and the except ions in this sect ion, if a third party 
m akes a claim  against  You that  any Product  or Service infr inges that  
party’s patent  r ights or copyright  ( “ I P Claim ” ) ,  HDS provides You with 

CUSTOMER ( “You”) : 

Name:  

Address:  

Contact Person (for Notices):  

Hitachi Data System s ( “HDS”) : 

Name:  

Address:  

Contact Person (for Notices):  
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the following recourse (which, to the extent  perm it ted by applicable 
law, com prises Your sole and exclusive rem edy against  HDS for I P 
Claim s) :  

(a)  HDS will defend or set t le the I P Claim  at  HDS’ opt ion and cost , and 
pay to You the am ount  of dam ages, losses and costs finally 
awarded (or set t led with HDS’ writ ten consent ) , provided that  You 
( i)  prom pt ly not ify HDS of the IP Claim ;  ( ii)  allow HDS to solely 
m anage the defense and set t lem ent  of the I P Claim ;  ( iii)  co-
operate with and assist  HDS as HDS requires (HDS will pay Your 
reasonable costs of doing so) ;  and ( iv)  are not  in breach of this 
DPA, including the Online term s. 

(b)  HDS will,  at  HDS’ opt ion and cost , do any of the following in 
relat ion to a Product  which is, or HDS considers is likely to be, the 
subject  of an I P Claim :  ( i)  secure the r ights for You to cont inue to 
use the Product  without  infr ingem ent  or ( ii)  m odify the Product  so 
that  it  is not  infr inging or replace it  with som ething that  has sim ilar 
funct ionality to the Product . I f neither opt ion is reasonably 
possible, HDS will provide You with a refund, provided that  You 
prompt ly return the Product  to HDS. 

The above remedies will not  apply to any (1)  Third-Party Products 
( including, without  lim itat ion, any Third-Party Related OSS as defined 
in the Online Term s)  or  (2)  otherwise to any Product  that  You have, 
or any person on Your behalf has:  ( i)  m odified or combined with any 
third-party product  not  authorised or approved by HDS ( ii)  used 
outside HDS’ stated standard operat ing environment  for the Product  or 
for a purpose not  authorised by HDS ( iii)  failed to use a m ore recent  
version of the Product  that  was available to You and would have 
avoided the infr ingem ent  or ( iv)  where the I P Claim  arises due to any 
m aterial or item that  You own or have sourced from  a third party 
Yourself.   

6. 

Each party respect ively must  keep any Confident ial I nform at ion that  
they receive from  the other party confident ial, by using the sam e 
degree of care that  each party would use to protect  their own 
Confident ial I nform at ion. HDS won’t  disclose Your Confident ial 
I nform at ion to anyone else, unless You allow HDS to, and You m ust  do 
the same with HDS’ Confident ial I nform at ion. HDS can, however, 
disclose Your Confident ial I nform at ion to HDS’ em ployees and 
cont ractors who need to know the inform at ion in order to perform 
obligat ions under this DPA.  

CONFI DENTI AL I NFORMATI ON 

7. 

7 .1   Uncapped Liability 

LI MI TATI ONS OF LI ABI LI TY 

Each party respect ively acknowledges the full extent  of liabilit y to the 
other party arising from :  death or personal injury result ing from 
negligent  acts or om issions;  claims for non-paym ent ;  the non-
excludable statutory r ights of consumers ( for exam ple, under laws 
providing for st r ict  product  liability) ;  breaches of any Software license;  
breach of any obligat ion of confidence;  and any infr ingem ent  of Hitachi 
I P. 

7 .2   Cap on Liability 

Except  for sect ion 7.1 and HDS indem nity obligat ions in sect ion 5.3 
above, the except ions ident ified in the Online Term s and to the extent  
not  prohibited by applicable law:  

(a)  each party’s respect ive m axim um  aggregate liabilit y for all claim s, 
whether for breach of cont ract , breach of warranty or in tort ,  including 
negligence, will be lim ited to 125%  of the am ount  paid for the 
Product (s) , Third-Party Product(s) , Third-Party Software and/ or 
Service(s)  which is the subject  m at ter of the claim  up to a m axim um 
of one m illion U.S. dollars (US$1,000,000)  per agreem ent ;  and  

(b)  under no circum stances will either party be liable for:  ( i)  any loss 
of business, revenue, profits, goodwill,  use, data, elect ronically 
t ransmit ted orders whether arising direct ly or indirect ly, or ( ii)  for any 
indirect , punit ive, special,  incidental or consequent ial dam ages. I n 
each case these lim itat ions apply whether such liabilit ies arise out  of 
or in connect ion with this DPA, and whether such liabilit ies arise due to 
breach of cont ract , breach of warranty or in tort  ( including negligence)  
and even if the liable party has previously been advised of the 
possibilit y of such dam ages. Liability for dam ages will be lim ited and 
excluded, even if an exclusive rem edy provided for in this DPA fails in 
its essent ial purpose. 

8. 

The DPA will start  on the Effect ive Date and cont inue unt il it  is 
term inated by either party by writ ten not ice to the other, if the 
other party ( i)  breaches the confident iality, intellectual property or 
export  compliance sect ions of the DPA;  ( ii)  com mits a m aterial 
breach of any other term s and does not  rem edy that  breach within 
30 days of writ ten not ice to do so;  ( iii)  becomes or threatens to 

TERM AND TERMI NATI ON 

becom e I nsolvent . I f the DPA is term inated, Your r ights, licenses and 
privileges under it  will term inate and You m ust  com ply with HDS’ 
requests to either rem ove and dest roy all Hitachi IP in Your 
possession or cont rol or return such m aterial and item s to HDS at  
Your cost . Furtherm ore, You will not  be relieved from  Your payment  
obligat ions and any m oney due to HDS will becom e imm ediately 
payable. Neither of us is deem ed to have waived any exist ing rights.  

9 .        

9 .1   Third- Party Products 

GENERAL 

Except  as expressly stated otherwise in this DPA, the Online Terms or a 
SOW:  ( i)  HDS provides Third-Party Products to You without  warrant ies 
or m aintenance of any kind, and ( ii)  licenses, warrant ies and support  for 
Third-Party Products will be given by the relevant  suppliers in their 
license agreem ents that  HDS passes to You.  

9 .2   Export  Com pliance 

You acknowledge that  in various count ries, laws and regulat ions 
governing the export  of computer products and technology m ay 
prohibit  use, sale or re-export  of such products or technology if You 
know or have reason to know that  such products and technology are 
for use in connect ion with the design, developm ent , product ion, stock 
piling or use of nuclear, chemical or biological weapons or m issiles, and 
in some count ries (e.g. China)  for certain convent ional m ilitary end-
uses. I f You sell or t ransfer to another person or ent ity t it le in or r ight  
to use any part  of products or other m aterials supplied by HDS, You 
will ensure that  all applicable export  rest rict ions of the nature 
described in this sect ion are observed.  

9.3        Dispute Resolution 

I n the event  of a dispute, each party will use reasonable efforts to get  
an appropriate person from its respect ive m anagement  team s to m eet  
and at tem pt  to resolve the dispute in good faith. I f they are unable to 
resolve the dispute within 30 days, each party m ay resort  to alternate 
dispute resolut ion such as conciliat ion, or otherwise seek recourse from 
the courts. Either of us m ay seek injunct ive or other urgent  equitable 
relief at  any t im e. 

9 .4      Miscellaneous 

(a)  Unless it  is agreed in writ ing that  the laws of another jurisdict ion will 
apply, this DPA will be governed by and const rued in accordance with 
the laws of [ insert ]  and both part ies expressly consent  to the 
jur isdict ion and the venue in the appropriate courts in [ insert ] . To the 
extent  allowed in the applicable jurisdict ion, the United Nat ions 
Convent ion on Cont racts for the I nternat ional sale of goods and its 
im plem ent ing legislat ion will not  apply to this DPA.   

(b)  Neither party will be responsible for any failure to meet  any 
obligat ions (except  payment  obligat ions)  due to m at ters beyond its 
reasonable control provided reasonable efforts have been m ade to 
perform  them.   

(c)  You m ust  not  assign, or otherwise t ransfer any of Your r ights under 
this DPA without  HDS’ prior writ ten agreement .   

(d)  HDS m ay use subcont ractors to perform  any of HDS’ obligat ions, but  
HDS will rem ain responsible for their  perform ance. 

(e)  Not ices m ade under the DPA m ust  be in writ ing to the appropriate 
representat ive of the recipient , as ident ified in the DPA or otherwise to a 
senior execut ive. Not ices will be deem ed given:  where they are hand 
delivered, when a duly authorised employee or representat ive of the 
recipient  gives writ ten acknowledgem ent  of receipt ;  for em ail 
com municat ion, at  the t im e the comm unicat ion enters into the 
inform at ion system  of the recipient ;  for post ing, three days after 
dispatch;  and for fax, on receipted t ransmission of the fax.  

( f)  Each party is an independent  cont ractor of the other and there is no 
actual or deem ed partnership, franchise, joint  venture, agency, 
em ployment  or other fiduciary relat ionship between the part ies.   

(g)  Rights and obligat ions under the DPA, which by their nature should 
survive the term inat ion or expirat ion, will rem ain in effect  after  
term inat ion.  

(h)  You grant  to HDS the lim ited r ight  to use Your nam e in prom ot ional 
m aterials, including press releases, presentat ions and custom er 
references regarding the sale of Products and Services. These 
perm issions are free of charge and for worldwide use in any medium . 
The foregoing notwithstanding, HDS will obtain Your prior writ ten 
approval for publicity that  contains claim s, quotes, endorsements or 
at t r ibut ions by You, such approval not  to be unreasonably withheld.   

( i)  I f either party fails to prom pt ly exercise any cont ractual r ight , this 
does not  of itself m ean that  the right  has been waived. For a waiver of a 
r ight  to be valid, it  must  be writ ten and it  will not  give rise to an 
ongoing waiver or any expectat ion that  the right  will not  be enforced, 
unless it  is expressly stated to do so.  

( j )  Except  for the Online Term s, this DPA m ay not  be m odified except  in 
writ ing signed by an authorised representat ive of each party. Any 
changes to the Online Term s will not  apply ret rospect ively to Orders for 
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Products or Services m ade prior to the date of the change. Changes to 
the Online Terms m ay apply prospect ively to new Orders received by 
HDS prior to the change only if You agree.  

(k)  The DPA ( including the Online Terms, all Orders and Order 
Confirm at ions and SOWs)  is the ent ire agreem ent  relat ing to its 
subject  m at ter. All other writ ten com m unicat ions, understandings, 
proposals, representat ions and warrant ies are by agreement , excluded 
and are of no force or effect  ( to the extent  perm it ted by law) . 

( l)  I f there is a conflict  am ongst  the elements in the DPA, the following 
order of precedence will apply ( in descending order) :  ( i)  this DPA;  ( ii)  
the Online Term s;  ( iii)  an Order Confirm at ion;  ( iv)  an Order;  and (v)  a 
Statement  of Work. 

(m )   This DPA and any At tachments m ay be signed in counterparts, 
each of which may be t ransmit ted elect ronically, to be effect ive on the 
other party’s receipt  of the signed copy. 

1 0 .      

Attachm ent: any of the signed documents at tached to this DPA that  
supplements or amends it . 

DEFI NI TI ONS AND I NTERPRETATI ON 

Confident ia l I nform at ion: inform at ion that , at  the t ime of 
disclosure, is clearly m arked as confident ial or in the circum stances 
would be considered to be confident ial. 

Equipm ent: hardware and spare parts. 

I nit ia l Services Period: the non-cancellable Service Period 
com mencing imm ediately upon the expirat ion of the Warranty Period. 

I nsolvent : the inability of a party to pay its debts as they fall due;  or 
the appointm ent  of a receiver or administ rator, liquidator or sim ilar 
person to the party’s affairs under the laws of any jurisdict ion;  or the 
calling of a m eet ing of creditors or for any reason ceasing to carry on 
business. 

Maintenance and Support  Services: the equipm ent  m aintenance 
and software support  services described in m ore detail in the Online 
Terms. 

Order: a writ ten or elect ronic order from  You for the purchase of 
Products and/ or Services from HDS, or a docum ent  detailing the 
Product , Product  descript ion and price which is submit ted in 
accordance with HDS’ then-current  ordering requirements. 

Order Confirm at ion: a writ ten or elect ronic acknowledgement  or 
invoice issued by HDS in response to an Order. 

Product( s) : any Equipm ent  and/ or Software listed in HDS standard 
product  price lists published from  t im e to t im e. 

Professional Services: software enablem ent , data m igrat ion and other 
services.  

Published Specificat ions: the specificat ions for Products listed valid at  
the t ime of acceptance of the Order. 

Renew al Service Period: the autom at ically renewable Service Period 
com mencing at  the end of the I nit ial Service Period. 

Services: Maintenance and Support  Services, Professional Services and 
any other services listed in HDS published offerings from  t im e to t im e. 

Service Period: the term during which Maintenance and Support  
Services are provided. The term  of a part icular Service Period and the 
applicable charges shall be as specified in an Order or At tachm ent .   

Softw are: the object  code form at  of ( i)  programming firm ware 
em bedded in the Equipment  to enable it  to perform  its basic funct ions 
(Operat ing Softw are )  and ( ii)  software program s supplied by HDS 
(Program s)  and ( iii)  and any Updates (as defined in the Online Term s) , 
related docum entat ion and specificat ions. 

Statem ent  of W ork or SOW : a docum ent  which fully describes the 
Professional Services being provided by HDS and sets out  the services 
being provided, est im ated delivery dates, acceptance procedures and 
roles and responsibilit ies of the part ies. 

Tax: a tax, duty, fee or im post  ( including withholding tax and GST as 
applicable) . 

Third- Party Products: any Equipm ent  or Software supplied to HDS by 
any party other than Hitachi Ltd. for direct  or indirect  dist r ibut ion to end 
users.  

Third- Party Softw are :  any software contained in or com prising Third-
Party Products. For clarificat ion purposes, if any Third-Party Software 
not  sublicensed through the Online Term s contains Third-Party Related 
OSS  (as defined in the Online Terms) , You must  refer back to that  
applicable license for those term s. 

Use: to use Software in live product ion for processing data either in 
operat ion of Products or in use of Program s. 

W arranty Period: means the period listed on the Online Terms for a 
part icular Product . 

W ork Product :  works of authorship, program  list ings, tools, 
documentat ion, reports, drawings and sim ilar works created by or on 
behalf of HDS pursuant  to the supply of Services. 

 

 

EXECUTED AS AN AGREEMENT: 

I N WI TNESS WHEREOF, the part ies have executed this DPA by its authorised officers as of the Effect ive Date.  
 

FOR HI TACHI  DATA SYSTEMS [ ent ity]  

Signature:  

Nam e:  

Tit le:  

 

FOR CUSTOMER: 

Signature:  

Nam e:  

Tit le:  

 
 


